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Ireland

Sharon Daly
Matheson

1 Isthird-partylitigation funding permitted? Is it commonly
used?

Third-party litigation funding is not generally permitted in Ireland.
The maintenance and champerty rules exist under the Maintenance
and Embracery Act (Ireland) 1634 and prohibit third-party funding by
third parties who have no legitimate interest in the proceedings.

The High Court in Ireland has considered the impact of this old
statute in a number of cases between 2013 and 2017 and, to date, has
affirmed the rules still exist. In the context of third-party funding, an
application was made in the case of Persona Digital Telephony Ltd &
anor v Minister for Public Enterprise & Others (2016) to assess the legal-
ity of a third-party funding agreement. The plaintiff, Persona Digital
Telephony Limited, was unable to fund the proceedings. A profes-
sional third-party funder from the UK was prepared to enter into a
litigation funding arrangement. The plaintiff sought a declaration from
the High Court that the litigation funding arrangement did not consti-
tute an abuse of process or contravene the rules on maintenance and
champerty.

While the High Court had some sympathy for the plaintiff, it
affirmed that both maintenance and champerty are part of Irish law
and are torts and criminal offences. The High Court found that to per-
mit a litigation funding arrangement by a third party with no legitimate
interest in the proceedings would necessitate a change in legislation
and this could not be done by the High Court. This decision was unex-
pected, given some obiter dicta from the High Court in a judgment
approving ATE insurance that provided that the laws have to be inter-
preted in the context of modern social realities.

The decision was appealed to the Supreme Court to determine the
question of: ‘Whether third-party funding, provided during the course
of proceedings (rather than at their outset) to support a plaintiff who is
unable to progress a case of immense public importance, is unlawful by
reason of maintenance and champerty.’ The Supreme Court dismissed
the appeal holding that the torts and crimes of maintenance and cham-
perty continue to exist in this jurisdiction and it is for the legislature
and not the courts to develop the law in this area and, in such circum-
stances, ‘a person who assists another’s proceedings without a bona
fide independent interest acts unlawfully.’

While professional third-party funding arrangements are unlawful
in this jurisdiction, the Irish courts have found that third parties who
have a legitimate interest in proceedings, such as shareholders or credi-
tors of a company involved in proceedings, can lawfully fund them,
even when such funding may indirectly benefit them.

2 Are there limits on the fees and interest funders can charge?

Asmentioned in question 1, third-party litigation funding is not permit-
ted in this jurisdiction. As such, there are no limits.

3 Arethere any specific legislative or regulatory provisions
applicable to third-party litigation funding?

As discussed in question 1, third-party litigation funding is not
permitted in this jurisdiction by virtue of the common law rules on
maintenance and champerty.
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4 Do specific professional or ethical rules apply to lawyers
advising clients in relation to third-party litigation funding?

As professional third-party litigation funding is not permitted in this
jurisdiction, this question is not applicable.

5 Do any public bodies have any particular interest in or
oversight over third-party litigation funding?

No. See questions 1-4.

6 May third-party funders insist on their choice of counsel?

Currently not applicable.

7 May funders attend or participate in hearings and settlement
proceedings?

Currently not applicable.

8 Do funders have veto rights in respect of settlements?

Currently not applicable.

9 Inwhat circumstances may a funder terminate funding?

Currently not applicable.

10 Inwhat other ways may funders take an active role in the
litigation process? In what ways are funders required to take
an active role?

Currently not applicable.

11 May litigation lawyers enter into conditional or contingency
fee agreements?

Litigation lawyers may enter into conditional or contingency arrange-
ments with clients, where any payment made at all by the client to
the solicitor is contingent on the success of the case. However, Irish
lawyers are expressly prohibited from charging fees by reference to a
percentage of damages awarded.

These arrangements are referred to as ‘no foal, no fee’ or ‘no win,
no fee’ arrangements and are more common in personal injury claims
involving an individual plaintiff than in commercial cases.

12 What other funding options are available to litigants?

In the Greenclean Waste Management v Leahy (2014) case, after-the-
event (ATE) insurance policies were held not to offend the rules of
maintenance and champerty. Such policies can be used as security for
costs, providing the terms are not conditional. No foal, no fee arrange-
ments are permitted whereby the lawyers defer billing until the case
has been won. Finally, third-party funding is permitted where the
funder has a legitimate pre-existing interest in the litigation. During
the course of argument in Persona, the question arose of a ‘hypotheti-
cal situation in which the funders might actually acquire a shareholding
in the plaintiff companies, with the intention of procuring adequate
funds to process the litigation’. MacMenamin ] commented that the
validity of that type of funding remains unresolved following Persona.
The purchasing of both the assets and liabilities (including anticipated
or pending litigation against the company) of a company is common
course. The issue will be whether there is any prohibition on a funder
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investing into a plaintiff company in this manner rather than sim-
ply funding the litigation for a share of the proceeds of the litigation.
There is no obvious reason why an investor or purchaser of the shares
in a plaintiff company would not have the same rights and obligations
as all other shareholders and, therefore, should be entitled to reap the
rewards, if any, as a shareholder in the plaintiff.

13 Howlong does a commercial claim usually take toreach a
decision at first instance?

The length of time for a commercial claim to reach a decision in the
High Court can vary considerably depending on the complexity and
urgency of the case. However, recent data provides that the average
length of High Court proceedings, from issue to disposal, is approxi-
mately two years.

In certain circumstances, a claim may be transferred to a division
of the High Court known as the Commercial Court. The Commercial
Court runs extremely stringent case management procedures and gen-
erally, although not always, delivers judgment promptly. According to
Commercial Court statistics, 90 per cent of cases are decided within
one year. There are considerable delays in the appellant courts.

14 What proportion of first-instance judgments are appealed?
How long do appeals usually take?

According to recent data, approximately 2.5 per cent of High Court
cases are appealed. These decisions can be appealed to the Court of
Appeal or, in certain circumstances, to the Supreme Court. The average
length of such proceedings is approximately one and a half'years in the
Court of Appeal and three years in the Supreme Court.

15 What proportion of judgments require contentious
enforcement proceedings? How easy are they to enforce?

There is no data publicly available.

16 Are class actions or group actions permitted? May they be
funded by third parties?

There is no framework in Ireland to facilitate class actions. However,
the Irish Commercial Court has applied scheduling measures to ensure
consistency and efficiency in its handling of multiparty and multi-claim
litigation, in particular, in financial services litigation. Frequently, the
parties will apply a representative action approach, whereby a small
selection of cases are tried together on the basis that it is likely the oth-
ers will follow the judgment.

For example, in 2008, the Commercial Court was faced with more
than 5o individual shareholder claims related to the fraudulent invest-
ment operations run by Bernard Madoff, and the Commercial Court
decided to take forward a small number of cases initially, as represent-
ative actions or test cases. In this instance, it was decided that two cases
by shareholders and two cases by funds would be heard sequentially as
a first step, and the Court stayed the other claims pending the resolu-
tion of the four test cases.

A similar approach was adopted by the Irish Commercial Court in
relation to claims for the misselling of financial products that were ini-
tiated by over 200 claimants against ACC Bank in 2010. Five claimants’
cases were heard as test cases and the remaining claimants agreed that
‘the outcome of the litigation will determine the result of their claims,
subject to the possibility of a separate trial on particular and unusual
facts different to those in issue in these proceedings.’

Funding of the representative action by the class members does
not offend the laws of maintenance and champerty, as the class has
a pre-existing legitimate interest in the litigation. Professional third-
party funding is prohibited.

17 May the courts order the unsuccessful party to pay the costs
of the successful party in litigation? May the courts order the
unsuccessful party to pay the litigation funding costs of the
successful party?

Yes, the loser pays rule applies in this jurisdiction.

As such, costs ‘follow the event’ or, more simply, the success-
ful party is entitled to recover its costs from the unsuccessful party.
However, costs are ultimately a matter of discretion for the court and it
is common now for issues-based cost awards to be made.
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In addition, in Moorview Developments Limited & others v First
Active Plc & others [2009] IEHC 214 (the Moorview litigation), a third-
party funder who had a legitimate interest in the proceedings as he was
a shareholder, but was not a party, was held liable for the costs of the
action.

In addition, costs are usually awarded on a party-party basis rather
than solicitor-client basis, which means that only the costs reasonably
incurred by the successful party in prosecuting or defending the litiga-
tion are recoverable. Typically, recoverable costs are 50-75 per cent of
the total costs incurred.

In relation to whether the courts may order the unsuccessful
party to pay the litigation funding costs of the successful party, third-
party litigation funding is not permitted in this jurisdiction, as set out
in question 1, therefore this question is not applicable. However, the
case law in this area would suggest that a legitimate third-party funder
would be exposed to pay the unsuccessful party’s costs. In First Active
Plc v Cunningham [2011] IEHC 117, the epilogue to the Moorview litiga-
tion, it was held that Mr Cunningham, who was the beneficial owner, a
director and a ‘prime mover’ of the plaintiff companies, was personally
liable for the costs arising from the Moorview litigation. It was inferred
that Mr Cunningham had funded the Moorview litigation, and that he
had brought it for his own benefit. Similarly, in Thema International Plc
v HSBC Institutional Trust Services (Ireland) Ltd [2011] IEHC 357, the
plaintiff was ordered to undertake that the third-party funder (share-
holders in the plaintiff) be notified of the potential for third-party costs
liability and to keep proper records of third-party funding. This should
ensure that HSBC could pursue the third party for costs at a later stage,
if appropriate.

18 Can athird-party litigation funder be held liable for adverse
costs?

The Irish courts have recognised a jurisdiction under the Rules of the
Superior Courts to make an award of costs against a legitimate third-
party litigation funder (for example, a shareholder or creditor). See
question 17.

19 May the courts order a claimant or a third party to provide
security for costs?

A defendant may make an application to court to seek security for costs
from a claimant; however, it is at the court’s discretion whether or not to
make such an order.

It is important to note that different rules apply to foreign individu-
als and corporations than apply to Irish citizens and corporations. It is
virtually impossible to obtain an order against an individual based in
Ireland, the EU or the territory covered by the Brussels Convention. The
court grants such an order only in the following circumstances:

if the claimant is resident outside the jurisdiction and not within the

EU or the European Free Trade Area (EFTA);

if the defendant has a prima facie defence to the claim and verifies

this on affidavit; or
- if'there are no other circumstances that obviate the need for secu-

rity for costs.

The defendant applies for security for costs by way of request to the
claimant. If the claimant fails to agree to provide security within 48 hours
of receiving the request, the defendant can make an application for secu-
rity for costs to the court by notice of motion and grounding affidavit.

Security for costs can also be sought against an Irish corporate
claimant. It is generally easier to obtain an order against a corporate
claimant than an individual claimant, as a company has the benefit of
limited liability. The defendant must establish a prima facie defence
and demonstrate that there is reason to believe that the claimant would
be unable to pay a successful defendant’s costs. The onus then shifts
to the claimant to establish that the order should not be granted. If an
order is granted, the proceedings are stayed until the claimant provides
the security. If the claimant does not provide the required security, its
claim is dismissed.

Typically, security is a percentage of the predicted costs where there
is evidence that the party is impecunious. In cases where the security is
granted as the party resides outside of the EU or EFTA, it will be calcu-
lated on the basis of the additional cost of enforcement of a judgment.
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20 Ifaclaimis funded by a third party, does this influence the
court’s decision on security for costs?

See question 19.

21 Isafter-the-event (ATE) insurance permitted? Is ATE
commonly used? Are any other types of insurance commonly
used by claimants?

ATE insurance is permitted in this jurisdiction. It is a relatively new prod-
uct on the market and is not yet commonly used. However, as a result of
a recent case confirming its legitimacy, it may become more popular.
There are no other similar types of insurance available to claimants.

22 Must alitigant disclose a litigation funding agreement to the
opposing party or to the court? Can the opponent or the court
compel disclosure of a funding agreement?

There is no obligation on a party to proceedings to disclose a funding
agreement that is in place between itself and a legitimate third-party
funder. An opposing party can make an application for disclosure of
such an agreement, but this may not be granted.

In the recent Persona High Court case, the Court was asked to
determine whether professional funding contravened the laws of main-
tenance and champerty. The judge held that a funding agreement was
to be disclosed to the extent that it was necessary for the Court to deter-
mine the issue of whether the funding was lawful. He held that infor-
mation relating to budgeting and method of payment, etc, was to be
redacted, and that while it may later become relevant, such information
was not relevant at the time and did not need to be disclosed. He stated
that he was:

of the view that where the disclosure of the details of the funding
agreement might confer an unfair and disproportionate litigation
advantage, there should be careful scrutiny of the necessity for pro-
duction of the document for the fair disposal of the issue.

Assuch, it appears that a party may be compelled by the court to disclose
a funding agreement to the extent that it is necessary to determine a
particular issue, but that the courts will be reluctant to so do if it would
result in an unfair advantage to the party seeking disclosure.

23 Are communications between litigants or their lawyers and
funders protected by privilege?

Yes. To the extent that the agreement is lawful it would be a privileged
communication if the dominant purpose was the preparation and
defence of the litigation.

24 Have there been any reported disputes between litigants and
their funders?

There have been no reported disputes between litigants and their
funders in Ireland.

25 Arethere any other issues relating to the law or practice of
litigation funding that practitioners should be aware of?

No.
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