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Regulation

1 Regulatory agencies

Identify the regulatory agencies responsible for regulating
insurance and reinsurance companies.

Ireland has a well-established efficient prudential regulatory
infrastructure that complies with best international standards
and focuses on risk-based regulation and the application of the
proportionality principle.

The Central Bank of Ireland (Central Bank) is responsible for the
prudential supervision and regulation of (re)insurance undertakings
authorised in Ireland to ensure compliance with regulatory require-
ments. The Central Bank is a well-regarded regulatory authority and
enjoys a reputation for being a robust yet business-friendly regulator.

The Central Bank plays a pivotal role in the supervision and regula-
tion of (re)insurance undertakings in Ireland to ensure compliance with
regulatory requirements without placing burdensome administrative
requirements on (re)insurance operators.

The Central Bank’s administrative sanctions regime provides it
with a credible tool of enforcement and acts as an effective deterrent
against breaches of financial services law.

2 Formation and licensing

What are the requirements for formation and licensing of new
insurance and reinsurance companies?

Formation of (re)insurance companies

The incorporation procedure in Ireland is straightforward. A company
wishing to apply for a licence to carry on (re)insurance business in
Ireland may adopt the form of a designated activity company (DAC), a
public limited company, an unlimited company, a company limited by
guarantee or a societas europea.

The DAC is by far the most common form adopted by (re)insur-
ance companies in Ireland and is very similar to the traditional private
company limited by shares that existed prior to the introduction of
the Companies Act 2014. The DAC’s constitution includes a memo-
randum and articles of association. The main objects clause of the
memorandum of association of a DAC sets out the activities that the
(re)insurance company has the corporate capacity to undertake.

Generally speaking, a DAC may take up to five business days to
be incorporated by making an application to the Irish Companies
Registration Office.

Licensing of (re)insurance companies

In order to establish a (re)insurance undertaking in Ireland, an appli-
cation is required to be made to the Central Bank pursuant to the
European Union (Insurance and Reinsurance) Regulations 2015 (the
2015 Regulations), which implemented the Solvency II Directive
in Ireland.

The Central Bank has an established process for dealing with appli-
cations for authorisation of (re)insurance undertakings. The Central
Bank has published both a checklist for completing and submitting
applications for authorisation under the 2015 Regulations (the check-
list) as well as a guidance paper to assist applicants. The application
comprises of the completed checklist and a detailed business plan,
together with supporting documents (collectively, the Business Plan).
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The principal areas considered by the Central Bank in evaluating
applications include the following:

legal structure;

ownership structure;

overview of the group to which the applicant belongs (if relevant);

scheme of operations;

system of governance including the fitness and probity of

key personnel;

risk management system;

own risk and solvency assessment (ORSA);

financial information and projections;

capital requirements and solvency projections; and

consumer issues (eg, minimum competency requirements and

consumer protection code).

A high-level overview of the application for authorisation process is

as follows:
arrange a preliminary meeting with the Central Bank to outline the
proposals. At this meeting, the Central Bank will provide feedback
in relation to the proposal and identify any areas of concern, which
should be addressed before the application is submitted;
prepare and submit the completed checklist and Business Plan;
dialogue with the Central Bank. The application process is an itera-
tive one involving contact and consultation with the Central Bank
after an application is formally submitted. During the review pro-
cess, it will typically request additional information and documen-
tation and is likely to have comments on certain features of the
proposal. The Central Bank may seek additional meetings with the
applicant as part of this process in order to discuss aspects of the
proposal in further detail;
the authorisation committee of the Central Bank considers
the application;
once the Central Bank is satisfied with the application, it will issue
an ‘authorisation in principle’, which means that the Central Bank
is minded to grant its approval once certain conditions are satis-
fied; and
once all conditions are satisfied, the Central Bank will issue the
final authorisation and the (re)insurer can commence writing busi-
ness in Ireland.

From submission of the formal application to the Central Bank to receipt
of the final authorisation, it takes in the region of four to six months. The
Central Bank does not currently charge a fee for licence applications.

3 Otherlicences, authorisations and qualifications

What licences, authorisations or qualifications are required
for insurance and reinsurance companies to conduct
business?

As mentioned above, (re)insurance undertakings must obtain prior
regulatory approval from the Central Bank in order to conduct insur-
ance business in Ireland. The authorisation is granted to either: a life; or
non-life (re)insurance undertaking in respect of one or more specified
classes of insurance, which relate to different types of risk.

No further authorisation is required to be granted by the Central
Bank provided that the undertaking is operating within the scope of the
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licence granted and there are no material changes to the Business Plan
submitted to the Central Bank.

Any (re)insurance undertaking authorised to carry out its activities
may establish branches in other EU member states or operate in these
countries on a freedom of services basis, provided that the relevant
notifications are made in accordance with the 2015 Regulations.

4 Officers and directors

What are the minimum qualification requirements for officers
and directors of insurance and reinsurance companies?

Part 3 of the Central Bank Reform Act 2010 (2010 Act) established a
statutory system for the regulation by the Central Bank of persons
performing controlled functions (CFs) or pre-approval controlled func-
tions (PCFs) for regulated financial service providers.

A regulated financial service provider (including a (re)insurance
undertaking) may not permit a person to perform certain prescribed
roles unless the regulated financial service provider is satisfied on
reasonable grounds that the person complies with the Central Bank’s
Minimum Competency Code and the person has agreed to abide by
the standards of fitness and probity. The requirement ensures that such
senior personnel are competent and capable, honest, ethical and of
integrity and also financially sound.

Officers, directors and persons who exercise senior manage-
ment positions will generally constitute PCFs and persons intend-
ing to occupy PCF roles must be pre-approved by the Central Bank in
advance of a person being appointed to such roles under its fitness and
probity regime.

There are 46 PCF roles prescribed by the 2010 Act including
the following:

- executive and non-executive directors;

chief executive;

head of underwriting;

head of claims;

head of actuarial function;

head of investment;

head of compliance;

head of internal audit; and

head of risk.

The requirements as to the key CFs are set out in the Central Bank’s
fitness and probity regime and the various guidelines and policy docu-
ments published by the Central Bank. In general, the person must be
able to demonstrate that he or she:
has professional or other qualifications and capability appropriate
to the relevant function;
has obtained the competence and skills appropriate to the relevant
function, whether through training or experience gained in an
employment context; and
has shown the competence and proficiency to undertake the rel-
evant function.

Specified individuals in such functions are also required to undertake a
programme of continuing professional development.

More than one of the key functions can be combined and under-
taken by one individual if the entity is satisfied that the nature, scale
and complexity of the (re)insurance undertaking allows it. The
individual appointed to more than one PCF role must display the com-
petency for each separate role and demonstrate that holding multiple
roles will not give rise to conflicts of interest. The Central Bank must
approve that person for each PCF role. As a general rule, persons carry-
ing out internal audit functions must not assume responsibility for any
other function.

It should also be noted that the Central Bank requires that the num-
ber of financial directorships (ie, directorships of insurance undertak-
ings and credit institutions) held by a director of a non high-impact
designated insurance undertaking will not exceed five (limited to three
for high-impact designated firms) and this would include financial
directorships of institutions authorised outside of Ireland. This restric-
tion does not apply to other directorships held within the same group. If
an individual holds more than five financial directorships, this creates a
rebuttable presumption that the director has insufficient time available
to fulfil his or her role and functions. Submissions can be made to the
Central Bank in this regard for a derogation.

www.gettingthedealthrough.com

5 Capital and surplus requirements

What are the capital and surplus requirements for insurance
and reinsurance companies?

(Re)insurance companies regulated by the Central Bank are required to
meet the capital and solvency requirements set out under Solvency II
and the 2015 Regulations. Irish-authorised insurance undertakings are
also required to establish and maintain a further solvency margin as a
buffer to ensure their assets are sufficient to cover their liabilities. The
Solvency II capital requirements are calculated based on the specific
risks borne by the relevant insurer and are prospective in nature (ie,
each insurer must make the relevant calculations at least once a year to
cover both existing business and the new business expected to be writ-
ten over the following 12 months).

Solvency II imposes a solvency capital requirement (SCR) and a
lower, minimum capital requirement (MCR). An insurance undertak-
ing may calculate the SCR based on the formula set out in the 2015
Regulations or by using its own internal model approved by the Central
Bank. The SCR should amount to a high level of eligible own funds,
thereby enabling the undertaking to withstand significant losses and
ensuring a prudent level of protection for policyholders and benefi-
ciaries. The MCR should be calculated in a clear and simple manner,
corresponding to an amount of eligible, basic own funds, below which
policyholders and beneficiaries would be exposed to an unacceptable
level of risk if the undertaking were allowed to continue its operations.

Aninsurance undertaking must have procedures in place to identify
and inform the Central Bank immediately of any deteriorating financial
conditions. As such, the SCR and MCR provide for clear channels by
which the Central Bank can monitor the financial state of insurance
undertakings. In the event of a breach of the capital requirements, the
Central Bank will employ an escalating ladder of supervisory inter-
vention, allowing for the implementation of a recovery plan by an insur-
ance undertaking, as approved by the Central Bank. Where there is a
breach of the SCR or MCR, compliance must be re-established within
six months or three months respectively, otherwise the Central Bank
may restrict the free disposal of the assets of the undertaking and ulti-
mately withdraw its authorisation.

6 Reserves

What are the requirements with respect to reserves
maintained by insurance and reinsurance companies?

Irish-authorised (re)insurance undertakings are required to estab-
lish and maintain technical provisions in respect of all insurance and
reinsurance obligations towards policyholders and beneficiaries of
insurance or reinsurance contracts. The 2015 Regulations, Solvency II
and the Commission Delegated Regulation (EU) 2015/35 (the Delegated
Regulations) contain the ‘technical provisions’ relating to the calcula-
tion of reserves to be maintained by (re)insurance undertakings. The
value of technical provisions is to be calculated as a combination of the
best estimate and a risk margin.

7 Productregulation

What are the regulatory requirements with respect to
insurance products offered for sale? Are some products
regulated by multiple agencies?

The Consumer Protection Code 2012 (CPC) applies to all Irish-

authorised insurers carrying on insurance business in Ireland with Irish

consumers. Under the CPC, a ‘consumer’ means either:
a person or group of persons, but not an incorporated body with
an annual turnover in excess of €3 million in the previous financial
year (for the avoidance of doubt, a group of persons includes part-
nerships and other unincorporated bodies such as clubs, charities
and trusts, not consisting entirely of bodies corporate); or
incorporated bodies having an annual turnover of €3 million or less
in the previous financial year (provided that such body shall not be
a member of a group of companies having a combined turnover
greater than the said €3 million); and includes where appropriate, a
potential consumer.

The CPC contains specific provisions relating to the sale of insurance
products in Ireland. These include provisions relating to information
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and documentation required to be provided to consumers both pre- and
post-sale relating to the relevant products.

An insurance undertaking must also comply with the other
legislation, which regulate the sale and marketing of certain products
(including insurance products) to consumers (as defined above) in
Ireland, including but not limited to the following:

- Consumer Protection Act 2007;

Sale of Goods and Supply of Services Act 1980;

European Communities (Unfair Terms in Consumer Contracts)

Regulations 1995; and

European Communities (Distance Marketing of Consumer

Financial Services) Regulations 2004 (as amended).

It should be noted that the Central Bank does not require the submis-
sion of product documents by insurance undertakings operating in the
Irish market.

Insurance undertakings that offer certain products are subject to
additional regulation by other authorities. By way of example, health
insurers operating in the Irish market are subject to prudential supervi-
sion by the Central Bank but are also required to be registered with the
Health Insurance Authority, which also supervises health insurers par-
ticularly with regard to the products offered to Irish customers.

8 Regulatory examinations

What are the frequency, types and scope of financial, market
conduct or other periodic examinations of insurance and
reinsurance companies?

The Central Bank’s supervisory role involves overseeing a (re)insurance
undertaking’s regulatory capital, corporate governance, risk manage-
ment and internal control systems without placing burdensome admin-
istrative requirements on (re)insurance operators.

The Central Bank introduced its Probability Risk and Impact
System (PRISM) framework in late 2011, which is a systemic risk-
based framework against which the Central Bank assesses supervisory
requirements. All regulated firms are categorised as either high-impact
(including ultra-high), medium-high, medium-low or low. The category
assigned determines the level of supervision and the regulatory fees
payable to the Central Bank are aligned with the entity’s PRISM rating.
The ratings are set according to the systemic risk posed by regulated
entities, that is, entities that are categorised as being high-impact under
PRISM are subject to a higher level of supervision by the Central Bank
as such firms are important for ensuring financial and economic sta-
bility. PRISM recognises that the Central Bank does not have infinite
resources and selectively deploys supervisors according to a regulated
firm’s potential impact and probability for failure.

In addition, the Central Bank implements its supervisory func-
tion by requiring that (re)insurance undertakings submit annual and
quarterly returns on solvency margins and technical reserves. The
qualitative reporting under the 2015 Regulations includes the Regular
Supervisory Report (RSR), the Solvency and Financial Condition
Report (the SFCR), as well as the ORSA. The quantitative reporting
includes the technical provisions, own funds and other data on the reg-
ulated entity. All quantitative reporting templates (QRTs), the ORSA
and the RSR will be reported privately to the Central Bank. A limited
number of QRTs and additional qualitative information are required to
be made publically available in the SFCR on an annual basis.

In addition to PRISM, the Central Bank’s administrative sanctions
procedure acts as an effective deterrent against breaches of financial
services law including the 2015 Regulations.

9 Investments

What are the rules on the kinds and amounts of investments
thatinsurance and reinsurance companies may make?

Forregulatory capital purposes, (re)insurance undertakings are required
to invest assets in accordance with the prudent person principle. This
principle sets out the requirements applying from 1 January 2016 to
investments and the associated risk management of primary (re)insur-
ers subject to Solvency II.

Regulation 141 of the 2015 Regulations (or article 132 of the
Solvency II Directive) and the Delegated Regulations includes provi-
sions on how (re)insurance undertakings should invest their assets and
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cover extensively some of the main aspects of the prudent person prin-
ciple, such as asset-liability management, investment in derivatives,
liquidity risk management and concentration risk management. The
guidelines on the prudent person principle form part of the European
Insurance and Occupational Pensions Authority (EIOPA) guidelines
on the System of Governance. In addition, a supervisory review pro-
cess on the review of this principle has been developed for the Central
Bank supervisors.

Neither the legislation nor the EIOPA guidance provides a defini-
tion of the concept of a ‘prudent person’. In general, the prudent person
principle compels an undertaking to show that their investment strat-
egy matches the interests of policyholders. With respect to the whole
portfolio of assets, undertakings shall only invest in assets and instru-
ments whose risks the undertaking concerned can properly identify,
measure, monitor, manage, control and report, and appropriately take
into account in the assessment of its overall solvency needs.

It further provides that all assets, in particular covering the MCR
and SCR shall be invested in such a manner as to ensure the security,
quality, liquidity and profitability of the portfolio as a whole. In addi-
tion, the localisation of those assets shall be such as to ensure their
availability. Assets held to cover the technical provisions shall also be
invested in a manner appropriate to the nature and duration of the
insurance liabilities. Those assets shall be invested in the best interest
of all policyholders and beneficiaries; taking into account any disclosed
policy objective.

The 2015 Regulations requires (re)insurance undertakings to hold
eligible ‘own funds’ equal to the SCR to cover unexpected losses aris-
ing both from their underwriting business and the assets in which they
invest and the investment strategy of (re)insurance undertakings is to
be determined on a risk based calculation of the insurer’s SCR.

10 Change of control

What are the regulatory requirements on a change of control
of insurance and reinsurance companies? Are officers,
directors and controlling persons of the acquirer subject to
background investigations?

In accordance with the 2015 Regulations, a proposed acquirer shall not,
directly or indirectly, acquire or dispose of a qualifying holding in an
insurance undertaking without having previously notified the Central
Bank in writing of the intended size of the qualifying holding (defined
below).

A ‘qualifying holding’ means either a direct or indirect holding
in a (re)insurance undertaking that represents 10 per cent or more of
the capital of, or the voting rights in, the undertaking, or that makes
it possible to exercise a significant influence over the management of
the undertaking.

The notification is typically made by the parties jointly complet-
ing an acquiring transaction notification form (notification form) and
submitting it to the Central Bank. Detailed information in respect of
each of the notifying parties must be included in the notification form,
particularly in respect of the target entity and the proposed acquirer or
disposer. In certain circumstances, the proposed acquirer is encouraged
to make contact with the competent authority of the regulated target
entity in advance of making the formal notification. However, the mak-
ing of such preliminary contact is more common in circumstances
where the proposed transaction presents particular complexities for
the entities involved.

Notification and assessment process

Following submission of the notification form to the Central Bank, it
will acknowledge receipt of same within two working days and will
carry out its assessment of the proposed transaction within 60 working
days of this acknowledgement. It will also confirm the date on which
the assessment period of the proposed transaction will end. During
the assessment period, but no later than the soth working day of that
period, the Central Bank may request further information or clarifica-
tion necessary to complete its assessment of the proposed transaction.
If such a request is made by the Central Bank, the 60-day assess-
ment period is taken to be interrupted for the shorter of: (i) the period
between the date of the request and the date of the receipt of a response
from the proposed acquirer; and (ii) 20 working days. In certain cir-
cumstances, the Central Bank may extend the interruption period to
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30 working days. The Central Bank is entitled to make further requests
for information. Such further requests will not, however, interrupt the
assessment period.

In carrying out its assessment of the proposed transaction, the
Central Bank may consult, where applicable, with other supervisory
authorities in the member states of the notifying parties where relevant.

If the Central Bank does not give written notice within the assess-
ment period that it opposes the proposed transaction, it is deemed to
be approved. It is open to the Central Bank, however, to impose either a
condition or a requirement or both in relation to the proposed transac-
tion. The Central Bank may also fix a maximum period within which
the proposed transaction must be completed. In rare circumstances
where the Central Bank opposes the proposed transaction, it must
inform the proposed acquirer or disposer of this in writing within two
working days but in any case, before the end of the assessment period
and provide reasons for such opposition. The Central Bank’s opposition
to the proposed transaction is only permitted where there are reason-
able grounds for doing so or where incomplete information is pro-
vided in the notification form or in a response to a request for further
information. Any decision by the Central Bank to oppose the proposed
transaction can be appealed.

In general, the proposed individuals who will direct the business of
the target entity as a result of the proposed transaction must be of good
standing and the Central Bank will assess the suitability of all persons
proposed to be appointed to a PCF who must comply with its fitness and
probity regime. The approval process requires the submission of an indi-
vidual questionnaire to the Central Bank for each proposed individual.

In addition, any person seeking to acquire or dispose of a sharehold-
ing or other interest that would either give them a qualifying level of
control in a (re)insurance undertaking or increase that person’s control
above certain levels must first obtain the approval of the Central Bank.

As part of its assessment, the Central Bank will appraise the
suitability of the proposed acquirer and the financial soundness of the
proposed transaction against certain criteria, including but not limited
to the following:

- the reputation of the proposed acquirer or disposer;

- the reputation and experience of the individuals who will direct the
business of the target entity as a result of the proposed transaction;
the financial soundness of the proposed acquirer or disposer, par-
ticularly in relation to the type of business carried on by the target
entity; and
whether the target entity will be able to comply and continue to
comply with the prudential requirements of existing legislation.

11 Financing of an acquisition

What are the requirements and restrictions regarding
financing of the acquisition of an insurance or reinsurance
company?

There are no specific requirements or restrictions under Irish law
regarding financing of the acquisition of a (re)insurance company.

However, as noted in question 10, a notification form must be
submitted to the Central Bank prior to the proposed acquisition of a
qualifying holding (as defined in question 10) in an insurance company.
The notification form requests details of the proposed acquisition and
the proposed acquirer, the rationale for the proposed acquisition and
details regarding the impact of the proposed acquisition on the target
entity. In this regard, it is necessary to provide a detailed business plan
for the target entity, setting out the proposed direction of the busines,
including financial projections over three years, and must demonstrate
that the proposed acquirer has sufficient resources to effectively sup-
port the target entity within the requirements of the supervisory regime
together with full details on the cost of the proposed acquisition and
confirmation as to how the acquisition will be financed.

12 Minority interest

What are the regulatory requirements and restrictions on
investors acquiring a minority interest in an insurance or
reinsurance company?

Where the proposed acquisition represents voting rights or share own-
ership of less than 10 per cent (ie, not a qualifying holding as defined in
question 10), there are no specific restrictions on investors acquiring a
minority interest.

www.gettingthedealthrough.com

However, where the interest is 10 per cent or more (ie, a qualifying
holding), the regime described in question 10 will apply.

As noted above, the Central Bank must be also notified of any
increase in a holding above 10 per cent in (re)insurance undertakings,
which would result in the size of the holding reaching or exceeding
20, 33 Or 50 per cent.

13 Foreign ownership

What are the regulatory requirements and restrictions
concerning the investment in an insurance or reinsurance
company by foreign citizens, companies or governments?

There are no specific regulatory requirements or restrictions in Irish
law governing the investment of foreign citizens, companies or
governments in (re)insurance undertakings.

14 Group supervision and capital requirements

What is the supervisory framework for groups of companies
containing an insurer or reinsurer in a holding company
system? What are the enterprise risk assessment and
reporting requirements for an insurer or reinsurer and its
holding company? What holding company or group capital
requirements exist in addition to individual legal entity
capital requirements for insurers and reinsurers?

In all group undertakings, the risk management, internal control sys-
tems and reporting procedures must be implemented consistently.
These group internal control mechanisms must include, at minimum,
adequate mechanisms to identify and measure all material risks
incurred to appropriately relate eligible own funds to risks and sound
reporting and accounting procedures to monitor and manage the intra-
group transactions and risk concentration. These procedures must be
satisfactory to the Central Bank.

As provided for in the 2015 Regulations, participating (re)insurance
undertakings and the relevant insurance holding company or mixed
financial holding company should undertake the ORSA that is required
as part of an insurance undertakings risk management system. The
calculation of solvency at group level can be conducted using either
the accounting consolidation-based method or the deduction and
aggregation method. Holding companies are not themselves subject
to any specific additional capital requirements under Irish legislation.
However, they must comply with the processes and procedures pre-
scribed under the 2015 Regulations for (re)insurance companies in rela-
tion to their capital requirements.

The group supervisor will usually be the supervisory body in the
EEA member state where the group has its headquarters. Where the
Central Bank is the group supervisor it will review the systems and
reporting procedures, and review the ORSA conducted at group level to
supervisory review. Further, the Central Bank may permit the partici-
pating insurance undertaking or reinsurance undertaking, insurance
holding company or mixed financial holding company to undertake any
assessment required in relation to risk and solvency at a group level at
the same time enabling the group to produce a single document cover-
ing all relevant assessments.

However, where EU (re)insurers are part of a wider group with a
parent insurer or reinsurer or holding company that is headquartered
outside of the EEA, supervision may apply in one of two ways:

by supervising the EU insurers or reinsurers in the group taking

account of whether the worldwide group complies with Solvency II

standards; or

by supervising an EU sub-group only.

15 Reinsurance agreements

What are the regulatory requirements with respect to
reinsurance agreements between insurance and reinsurance
companies domiciled in your jurisdiction?

The Central Bank has issued guidelines on ‘reinsurance cover for pri-
mary insurers and the security of their reinsurers’ (the Guidelines). The
Guidelines provide that every insurer should have a reinsurance strat-
egy, approved by the company’s board of directors, that it is compliant
with all legal and regulatory requirements, is appropriate to the com-
pany’s overall risk profile and sets a limit on the net risk to be retained.
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This reinsurance strategy should be part of the company’s overall

underwriting strategy and be reviewed annually or where a change in

the company’s circumstances or status dictates a review. The reinsur-

ance strategy should identify the procedures for the following:

- the reinsurance to be purchased;

+  howreinsurers will be selected, including how to assess the security;

- what collateral, if any, is required at any given time; and

+  how the reinsurance programme will be monitored (ie, the report-
ing and internal control systems).

The Guidelines also provide that Irish-authorised cedents must
ensure that reinsurance agreements entered into include the following
mandatory terms:

-+ an insolvency clause requiring the reinsurer to perform its con-
tractual obligations without reduction if the ceding insurer
becomes insolvent;

- aprovision stating that the reinsurance agreement constitutes the
entire contract between the parties;

+  aprovision requiring reinsurance recoveries to be paid to a cedent
without delay and in a manner consistent with the orderly payment
of claims by the ceding insurer; and

- aprovision providing for reports, at least quarterly, regarding pre-
miums and paid and incurred losses.

16 Ceded reinsurance and retention of risk

What requirements and restrictions govern the amount of
ceded reinsurance and retention of risk by insurers?

The Central Bank requires insurance companies to hold at least
10 per cent of their own risk; 100 per cent reinsurance is not typically
permitted in Ireland.

17 Collateral

What are the collateral requirements for reinsurers in a
reinsurance transaction?

There are no specific collateral requirements for reinsurers in a reinsur-
ance transaction under Irish law. However, the Guidelines (see ques-
tion 15) provide that an insurer’s reinsurance strategy should include
an evaluation of the reinsurer’s security and collateral. Moreover, the
precise nature of the collateral is an issue for the parties to the contract
to agree.

It is also worth noting that the 2015 Regulations do not permit
the Central Bank to impose, on reinsurers from other member states
or an ‘equivalent jurisdiction’, collateral requirements that require
the pledging of assets to cover unearned premiums and outstanding
claims provisions.

18 Credit for reinsurance

What are the regulatory requirements for cedents to obtain
credit for reinsurance on their financial statements?

Under the 2015 Regulations, a life or a non-life insurance undertaking
can take credit in respect of a contract of reinsurance against its tech-
nical reserve requirements only to the amount that can reasonably be
expected to be recovered under the contract of reinsurance. No account
is taken of any debts arising out of reinsurance operations that are owed
by intermediaries if these debts have been outstanding for longer than
three months.

19 Insolvent and financially troubled companies

What laws govern insolvent or financially troubled insurance
and reinsurance companies?

Generally

Section 2(1) of the Insurance (No. 2) Act 1983, enables the Central Bank
to petition the court to appoint an administrator over an insurance
undertaking, in circumstances when an insurer has failed to maintain
its regulatory solvency margin or cannot meet claims. The adminis-
trator will assume management of a company to attempt to place the
insurer on a sound commercial and financial footing. Administration
is not available as a remedy for individual creditors, but is available to
the Central Bank notwithstanding the availability of another remedy or
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cause of action being available. The following procedures are available
under Irish company law for insolvent or financially troubled (re)insur-
ance companies:

Liquidation

Under section 569 of the Companies Act 2014, a creditor, or the
company itself, can petition the court for a winding-up order and the
appointment of a liquidator. In the case of an insolvent company the
usual grounds the petitioner relies on are that:

- the company is unable to pay its debts; and

. itisjust and equitable to have the company wound up.

Part 18 of the 2015 Regulations governs the reorganisation and winding-
up of insurance undertakings and Chapter 3 sets out the procedures
for the commencement of the winding-up proceedings, the treat-
ment of insurance claims, the right to lodge claims and the withdrawal
of authorisation.

Receivership

Receivership is not strictly speaking an insolvency process but facili-
tates the enforcement of security. A receiver may be appointed by the
court or on the basis of a statutory power, usually on the occurrence of
a trigger event in a charge (a form of security over assets). A receiver’s
function is to realise the charged assets and to repay the secured debt.

Examinership

Examinership is a legal mechanism to rescue an ailing but potentially

viable company by giving the company ‘breathing space’ from its

creditors. While a company is in examinership it is afforded certain pro-

tections (which can last for a period of up to 100 days):

- the company cannot be wound up;

- areceiver cannot be appointed;

- creditors cannot enforce their claims; and

- proceedings cannot be issued or continued against the company
except with the leave of the court.

Scheme of arrangement

A scheme of arrangement (that is, schemes that attempt to find a com-
promise between a company and its creditors and avoid the need for
liquidation) is governed by section 450 of the Companies Act 2014 and
can be used to rescue companies in financial difficulty. The scheme
must have been approved by meetings of creditors or members who
have convened the meeting.

20 Claim priority ininsolvency

What is the priority of claims (insurance and otherwise)
against an insurance or reinsurance company in an insolvency
proceeding?

Under regulation 277(1) of the 2015 Regulations, insurance claims, shall
with respect to assets representing the technical provisions of an insur-
ance undertaking, take absolute precedence over any other claims on
the insurance undertaking including claims accorded preference under
section 621 of the Companies Act 2014.

However, where a life insurance undertaking is authorised to write
non-life insurance for accident or sickness, the insurance claims in
relation to the life business of the undertaking shall, with respect to
the assets, representing the life technical provisions of the undertak-
ing, take absolute precedence over any claims in relation to the non-life
insurance business of the undertaking. Furthermore, insurance claims
in relation to the insurance business of the undertaking falling within
the categories of accident or sickness shall, with respect to the assets
representing the non-life technical provisions of the undertaking take
absolute precedence over any claims in relation to the life business of
the undertaking.

Despite this, however, expenses arising out of winding-up proceed-
ings shall take precedence over insurance claims to the extent that the
assets of the undertaking other than the assets representing the techni-
cal provisions, are insufficient to meet such expenses; and, in a situa-
tion, where a life insurance undertaking writes non-life insurance for
accident or sickness, such expenses shall be divided proportionally
between the assets representing life non-life technical provisions.
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The priority of claims against the remaining funds in a (re)insur-
ance company that has entered into insolvency proceedings is the
same as against any company (section 621 of the Companies Act 2014).
Claims will be paid out in order of priority to secured creditors, prefer-
ential creditors and unsecured creditors.

21 Intermediaries

What are the licensing requirements for intermediaries
representing insurance and reinsurance companies?

Part 2, section § of the European Communities (Insurance Mediation)
Regulations 2005 (IMD Regulations) provides that a person cannot pur-
port to undertake (re)insurance mediation unless they have registered
with the Central Bank as a (re)insurance intermediary or are exempt
from such registration. In addition to authorising insurance companies
to carry out the business of insurance, it also maintains a register of
authorised (re)insurance intermediaries in Ireland.

The IMD Regulations defines ‘insurance mediation’ broadly as
‘any activity involved in proposing or undertaking preparatory work for
entering into insurance contracts, or of assisting in the administration
and performance of insurance contracts that have been entered into
(including dealings with claims under insurance contracts)’. Activities
specifically excluded from the definition include an activity that is
undertaken by an insurer or an employee of such an undertaking in the
employee’s capacity, involves the provision of information on an inci-
dental basis in conjunction with some other professional activity, so
long as the purpose of the activity is not to assist a person to enter into or
perform an insurance contract, or involves the management of claims
of an insurance undertaking on a professional basis; or involves loss
adjusting or expert appraisal of claims for reinsurance undertakings.

In Ireland, as the IMD Regulations captures most activities that
insurance agents engage in other than limited back office claims
management. However, the definition of insurance mediation in the
IMD Regulations refers to activities that include ‘dealing with claims’
and not the management of such claims. Therefore, it is the gener-
ally accepted understanding that insurance undertakings who engage
solely in the administration of insurance claims, without assisting the
insured with regard to claims are not governed by the IMD Regulations.

The Irish Investment Intermediaries Act 1995 (ITA), has not been
disapplied and continues to govern the regulations of intermediaries
despite the IMD Regulations. As such, two pieces of Irish legislation
govern intermediaries operating in Ireland. In practice, however, the
Central Bank treats the provisions of the IIA as having been formally
disapplied, although this is not strictly accurate. As such, technically
the IIA is still inforce and insurance intermediaries should continue to
comply with the IIA as well as the provisions of the IMD Regulations.

Insurance claims and coverage

22 Third-party actions

Can a third party bring a direct action against an insurer for
coverage?

A contract is not generally enforceable in favour of or against a per-
son who is not a party to the contract under Irish law because of the
common law doctrine of privity of contract. There is no Irish legisla-
tion providing for the rights of third parties, similar to the UK Contracts
(Rights of Third Parties) Act 1999.

Section 76(1) of the Road Traffic Act 1961 and section 62 of the Civil
Liability Act 1961 provide limited exceptions to this rule. For example, a
claimant in a road traffic accident is entitled to claim against the insur-
ance company of the owner or driver of the other vehicle involved in the
accident. In circumstances where an insured under a liability insurance
policy becomes bankrupt or dies (individual), is wound up (company)
or dissolved (partnership or other incorporated association), a third
party may have a direct action against the insurer under section 62 of
the Civil Liability Act 1961.

The scope and operation of section 62 of the Civil Liability Act is
quite limited following clarification by the High Court in recent years.
The Irish courts have confirmed that liability in the underlying claim
against the insured must be established before the insurer can be joined
to proceedings or sued. The Irish courts will recognise a valid repudia-
tion by an insurer, a claimant cannot remedy a breach by an insured
of the insurance policy (McCarron v Modern Timber Homes Limited
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(in liquidation), Shaun McColgan, Daniel McColgan v Quinn Insurance
Limited (unreported) High Court [3 December 2012]) and Yun Bing
Hu v Duleek Formwork Limited (in liquidation) and Aviva Direct Ireland
Limited [2013] IEHC 50).

In certain circumstances, a beneficiary of a trust can directly
enforce the rights of the trust against an insurer. However, the burden
of proving that the trust exists rests on the beneficiary, and the benefi-
ciary must also be able to show that he or she is entitled to the benefit
of the particular insurance policy by proving ‘more than a reasonable
expectation’ that he or she is to benefit (In re Irish Board Mills Ltd (in
Receivership) [1980] ILRM 216).

The Consumer Insurance Contracts Bill 2017 (see ‘Update and
trends’) passed the second stage in the Dail (the lower house of
Parliament) on 9 February 2017 and will now proceed to the commit-
tee stage (there is no clear timeline for its implementation). The Bill
was published following a report by the Law Reform Commission in
2015 that recommended reforms to consumer insurance law. Section
18(1) and section 18(2) of the Bill provides that where a policy provides
insurance against a liability which may be incurred to a third party, and
where the person has died, cannot be found, or is insolvent, or where
for any other reason it appears to a court to be just and equitable to so
order, the third party should benefit from the rights of the insured per-
son under that contract of insurance and should be entitled to enforce
those rights directly against the insurer, notwithstanding anything to
the contrary in any enactment or rule of law, including the doctrine of
privity of contract.

Section 18(4) of the Bill provides that third parties should be enti-
tled to issue proceedings directly against an insurer before the estab-
lishment of liability of the particular insured person, but that the
liability of the insured must be established throughout the course of
those proceedings before the rights of the third party can be enforced.

23 Late notice of claim

Can an insurer deny coverage based on late notice of claim
without demonstrating prejudice?

Generally, any consequences of late notice will be set out in the
insurance policy.

In circumstances where late notice requirements are a condi-
tion precedent to liability, an insurer is entitled to deny coverage for a
breach without having to demonstrate that it has suffered loss or preju-
dice as a result of that breach. Absent such a condition precedent, dam-
ages are the only remedy available to insurers for late notice of a claim
by an insured.

The Irish courts are reluctant to allow insurers to deny coverage for
technical breaches of notice conditions, particularly for mere failure
to notify a circumstance. While an objective test is applied, in practice
the court will consider whether an insured had actual knowledge of the
particular circumstance that it is alleged should have been notified to
insurers. The knowledge of the insured in that respect is subjective.

24 Wrongful denial of claim

Is an insurer subject to extra-contractual exposure for
wrongful denial of a claim?

Under Irish law, an insurer is not subject to extra-contractual exposure
in the event of wrongful denial of a claim. However, the insured may
have a remedy in damages for breach of contract.

25 Defence of claim

What triggers a liability insurer’s duty to defend a claim?

Irish law does not impose a duty to defend on the insurer, this is a
matter of contract. The policy may impose such a duty or may simply
provide that the insurer has a right to associate in the defence of the
claim. In the event that an insurer takes on the defence of the claim, it
must defend the claim subject to the contract of insurance.

26 Indemnity policies

For indemnity policies, what triggers the insurer’s payment
obligations?

The insured’s right to an indemnity is dependent on:
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- the occurrence of an event that has rendered the insured liable to a
third party;
the event and the consequent liability being within the scope of the
cover provided by the policy; and
it being established that such liability has caused loss to the insured.

Subject to the express provisions of the policy, the insurer’s payment
obligation is triggered when the insured’s liability to a third party has
been determined by agreement, award or court judgment (and not
when the incident or occurrence giving rise to the liability takes place).

27 Incontestability

Is there a period beyond which a life insurer cannot contest
coverage based on misrepresentation in the application?

Under Irish law there is no general incontestability period beyond which
a life insurer cannot contest coverage based on misrepresentation in
the application for coverage.

28 Punitive damages

Are punitive damages insurable?

The Irish courts occasionally award punitive or exemplary damages on
public policy grounds. The Irish Supreme Court has recently confirmed
that exemplary damages can be awarded where the damage caused was
deliberate and malicious, and calculated to unlawfully cause harm or
gain an advantage. The award of damages must be proportionate to the
injuries suffered and the wrong done.

Exemplary or punitive damages are insurable in Ireland. The Law
Reform Commission considered this issue in a report published in
2000 entitled Aggravated, Exemplary and Restitutionary Damages. In
this report, the Law Reform Commission stated that public policy con-
siderations in favour of prohibiting insurance for exemplary damages
were not strong enough to require legislation in this area. However,
such damages are likely to be excluded from cover in circumstances
where they are awarded to remedy an intentional act.

29 Excessinsurer obligations

What is the obligation of an excess insurer to ‘drop down and
defend’, and pay a claim, if the primary insurer is insolvent or
its coverage is otherwise unavailable without full exhaustion
of primary limits?

Excess insurance is not usually triggered until primary limits have
been exhausted. Whether excess coverage is required to ‘drop down’
in circumstances where the primary insurer is insolvent will ultimately
depend on the wording of the policy. As yet, there are no reported deci-
sions of the Irish courts on the interpretation of excess policy wording.
However, an Irish court would not be expected to order a ‘drop down’ in
the absence of an express provision in the policy.

30 Self-insurance default

What is an insurer’s obligation if the policy provides that
the insured has a self-insured retention or deductible and is
insolvent and unable to pay it?

Subject to policy terms and conditions, where an insured is insolvent
and unable to pay a self-insured retention or a deductible, there is no
obligation on the insurer to pay the retention or deductible. However,
the insurer will generally be obliged to pay the claim net of the reten-
tion or deductible unless payment of the retention or deductible is
expressed to be a condition precedent to cover in the policy.

Asnoted in question 22, athird party may have adirect action against
the insurer under section 62 of the Civil Liability Act 1961, in circum-
stances where an insured under a liability insurance policy becomes
insolvent. However, in Hu v Duleek Formwork Ltd (in liquidation) and
Aviva Direct Ireland Ltd [2013] IEHC 50, High Court, § February 2013,
the payment by the insured of an excess was a condition precedent to
the policy and had not been paid. The court held that the third party was
not entitled to remedy the breach by discharging the excess.
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31 Claim priority
What is the order of priority for payment when there are
multiple claims under the same policy?

Subject to the terms and conditions of the policy, where there are mul-

tiple claims under one policy, claims are usually paid in chronological
order once they have been fully proved.

32 Allocation of payment

How are payments allocated among multiple policies
triggered by the same claim?

In circumstances where more than one policy responds to the same
loss, it is necessary to consider how the various responsive policies
interact and which policy responds first.

There is a distinction between double insurance, and instances
where there are layered policies to provide coverage for different levels
of cover. In circumstances where there are layered policies, the excess
policy is not triggered until the primary policy has been exhausted. In
instances of double insurance (ie, where two or more policies cover
the same risk on behalf of the same insured), the principle of contribu-
tion applies.

Section 80(1) of the Marine Insurance Act 1906 provides that, in
cases of double insurance, each insurer is bound to contribute rateably
to the loss in proportion to the amount for which the insurer is liable
under contract. In this respect, it is also necessary to consider whether a
policy contains rateable contribution clauses, non-contribution clauses
or an excess clause.

33 Disgorgement or restitution

Are disgorgement or restitution claims insurable losses?

Disgorgement is not a concept of Irish law, but appears to encompass
the concept of unjust enrichment. The doctrine of restitution also
encompasses the concept of unjust enrichment, and is an equitable
remedy recognised in Irish law. Restitutionary damages are recognised
as a remedy for breach of contract, however, to date there have been
very few awards of restitutionary damages by the Irish courts and the
courts have not considered whether such damages are insurable. In cir-
cumstances where punitive or exemplary damages are insurable under
Irish law, it would appear that restitutionary damages are insurable,
although they are likely to be excluded from cover in circumstances
where they are awarded to remedy an intentional act.

34 Definition of occurrence

How do courts determine whether a single event resulting
in multiple injuries or claims constitutes more than one
occurrence under an insurance policy?

There are no Irish-reported decisions on aggregation. There are a
number of UK decisions, however, the courts’ analysis is fact-specific,
therefore the judgments are of limited value. Each case depends on the
particular wording of the relevant clause as highlighted by the House of
Lords in Lloyds TSB General Insurance Holdings Ltd v Lloyds Bank Group
Insurance Co Ltd [2003] Lloyd’s Rep IR 623.

In liability policies, the relevant occurrence is the event that trig-
gers the bodily injury or property damage suffered by the third party.
In the English High Court decision in Countrywide Assured Group Plc
v Marshall [2003] Lloyd’s Rep IR 195, Morison ] noted the difference
between ‘event’ and ‘cause’. In particular he noted the words ‘event’,
‘occurrence’ or ‘claim’ describe what has happened, whereas the word
‘cause’ describes why something has happened.

While decisions of the courts in England and Wales are not binding
on Irish courts, they are generally of persuasive authority in the absence
of an Irish authority.

35 Rescission based on misstatements
Under what circumstances can misstatements in the
application be the basis for rescission?

A ‘basis of contract’ clause is a declaration by the prospective insured
warranting that all statements made in the proposal form are true and
accurate and form the basis of the contract. The effect of such clause is
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to elevate those statements to the status of contractual warranties. As
a result, misstatements in the proposal form may entitle the insurer to
repudiate the contract without any reference to materiality. However,
basis of the contract clauses are considered to be very draconian by the
Irish courts and there is a judicial reluctance to enforce such clauses.
The Consumer Insurance Contracts Bill 2017 proposes to abolish basis
of the contract clauses in consumer insurance policies.

Parties to contracts of insurance are subject to the duty of utmost
good faith. As a result, the insured has a duty to disclose all mate-
rial facts in the proposal form. The remedy for breach of the duty
is avoidance.

A material fact is one that would influence the judgment of a pru-
dent underwriter in deciding: whether to underwrite the contract; and
if so the terms (such as the premium) on which it might do so.

The duty goes beyond a duty to answer questions on a proposal
form correctly; however, the Irish courts have confirmed that the ques-
tions posed on the proposal form will inform the duty. There is no
requirement to show inducement under Irish law.

Misrepresentation is closely related to non-disclosure and attracts
the same remedy. To rely on misrepresentation, the insurer must estab-
lish that there has been a representation of fact made by the insured that
is untrue. Misrepresentations can be fraudulent, negligent or innocent.
The common law position is that a misrepresentation is fraudulent if
made with knowledge of its falsity or without belief that it was true or
with reckless disregard as to whether it was true or false.

The Consumer Insurance Contracts Bill 2017 (see ‘Update and
trends’) will introduce proportionate remedies for misrepresentation
but retains the remedy of avoidance for fraudulent misrepresentation.
Section 16 of the Bill replaces warranties with suspensive conditions
and abolishes basis of contract clauses. The effect of the suspensive
condition is that the insurer’s liability is suspended for the duration
of the breach but if the breach has been remedied by the time a loss
has occurred, the insurer shall (in the absence of any other defence),
be obliged to pay the claim. This provision applies to any term however
described that has the effect of reducing the risk underwritten by the
insurer related to particular type of loss, loss at a particular time, or loss
in a particular location.

Reinsurance disputes and arbitration

36 Reinsurance disputes

Are formal reinsurance disputes common, or do insurers and
reinsurers tend to prefer business solutions for their disputes
without formal proceedings?

The vast majority of reinsurance agreements in Ireland include an
arbitration condition, requiring all disputes under the agreement to be
referred to arbitration in the first instance. As such, there are very few
judicial decisions on reinsurance law in this jurisdiction as arbitration is
the primary means for formal resolution of insurance disputes.

37 Common dispute issues

What are the most common issues that arise in reinsurance
disputes?

See question 36.

38 Arbitration awards

Do reinsurance arbitration awards typically include the
reasoning for the decision?

Since 8 June 2010, the Arbitration Act 2010 has applied the United
Nations Commission on International Trade Law (UNCITRAL) Model
Law to all Irish arbitrations. The Arbitration Act provides that an award
made by an arbitrator must be in writing and shall state the reasons on
which it is based, unless the parties agree otherwise.

39 Power of arbitrators
What powers do reinsurance arbitrators have over non-parties
to the arbitration agreement?

Athird party cannot be joined to arbitral proceedings without its consent
and therefore, absent the agreement of the third party, an arbitrator
does not have the power tojoin a third party to an arbitration. Section 16
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of the Arbitration Act allows an arbitrator to consolidate multiple arbi-
tral proceedings, including where these proceedings involve a different
party or parties, in circumstances where all parties are in agreement
with consolidation.

40 Appeal of arbitration awards

Can parties to reinsurance arbitrations seek to vacate, modify
or confirm arbitration awards through the judicial system?
What level of deference does the judiciary give to arbitral
awards?

Under section 23(1) of the Arbitration Act, an award made by an arbitral
tribunal under an arbitration agreement is enforceable by action or, by
leave of the High Court, in the same manner as a judgment or order of
that court with the same effect.

The Arbitration Act 2010 incorporates the UNCITRAL Model Law,
aligning Irish law with international standards. Under Model Law, an
award made by an arbitrator can be challenged; however, the grounds
which allow for such a challenge are very limited. Article 34 of the
Model Law requires that the party making an application to challenge a
decision of an arbitrator furnishes proof that:

a party to the arbitration was under an incapacity or that the agree-

ment is invalid under the law that governs it;

the party making the application was not given proper notice of the

appointment of an arbitrator or the arbitral proceedings or was oth-

erwise unable to present his or her case;

the award deals with matters outside the terms or beyond the scope

of the submission to arbitration, provided that, in circumstances

where matters submitted to arbitration can be distinguished from
those not submitted, only the part of the award relating to matter
not submitted may be set aside; or

composition of the arbitral tribunal was not in accordance with the

agreement of the parties, unless such agreement was not in accord-

ance with the law.

It is also open to parties to challenge an award where the court finds
that the subject matter of the dispute is not capable of settlement by
arbitration or that the award is in conflict with the public policy of the
state. As such, following the enactment of the Arbitration Act and the
application of Model Law, the Irish courts afford substantial deference
to arbitral awards.

Reinsurance principles and practices

41 Obligation to follow cedent

Does areinsurer have an obligation to follow its cedent’s
underwriting fortunes and claims payments or settlements in
the absence of an express contractual provision? Where such
an obligation exists, what is the scope of the obligation, and
what defences are available to a reinsurer?

The onus to establish that the loss was covered and that there is actual
liability for the reinsured to pay is on the reinsured unless the contract
proves otherwise.

The scope of the obligations and defences available to the reinsured
are generally provided for within the contract itself; this is normally
prescribed to be either a ‘follow-the-settlements clause’ or ‘follow-the-
fortunes clause’.

42 Good faith

Is a duty of utmost good faith implied in reinsurance
agreements? If so, please describe that duty in comparison
to the duty of good faith applicable to other commercial
agreements.

Parties subject to contracts of reinsurance are subject to the duty of
utmost good faith. It is significantly different to other commercial
agreements as it imposes a positive obligation on the insured to make
a disclosure. Both parties have an overriding obligation to disclose all
material facts and it is possible to breach the duty by omission or silence.
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Update and trends

In the aftermath of the decision of the United Kingdom to leave the
European Union (Brexit), many financial services companies are now
looking to establish a subsidiary in a country with access to the single
market in order to mitigate the potential loss of passporting rights post-
Brexit. Ireland’s well-established prudential regulation, common law
jurisdiction, well-educated English speaking and flexible workforce,
together with its close proximity to the UK has cemented its status as a
thriving hub for the insurance industry. Authorisation-related activity
since the Brexit vote has continued to increase, including queries
regarding insurance authorisations.

Following the Brexit vote, (re)insurance companies are considering
their options and are developing plans to ensure they are fully prepared
in the event of a hard Brexit. Since 2008, several overseas (re)insurance
groups have chosen Ireland as the headquarters for European busi-
ness, including Beazley Group plc, XL Capital Limited, Willis Group
Holdings Limited and Zurich. Others have restructured to underwrite
their ‘Europe ex-UK’ business from Ireland.

Compared to 2016 levels, we anticipate increased levels of insur-
ance industry mergers and acquisitions (M&A) activity in 2017. While
the lack of clarity about specific proposals under Brexit and the pro-
posed changes to the US financial services industry regulations and tax
code may be a short-term inhibitor of insurance M&A, once clear, some
of the changes may drive increased deal-making as the year progresses.

The EU (Anti-Money Laundering: Beneficial Ownership of
Corporate Entities) Regulations 2016 (the 2016 Regulations), which
came about as a result of the Fourth Anti-Money Laundering EU
Directive (4AMLD), requires corporate and other legal entities incorpo-
rated in Ireland to hold adequate, accurate and current information on
their beneficial ownership, including details of the beneficial interests
held, and to keep and maintain a beneficial ownership register since
15 November 2016. Such entities will in due course be required to file
this information with a central beneficial ownership register (BOR)
once established. The deadline for transposing 4AMLD into Irish law
is 26 June 2017 and the BOR is expected to be in place and ready to
be populated from that date. It is likely that this beneficial ownership
information will become publicly accessible when related measures
come into force later this year.

The Insurance Distribution (Recast) Directive ((EU) 2016/97)
(IDD) is required to be transposed into Irish law by 23 February 2018, at
which point the provisions of the European Communities (Insurance
Mediation) Regulations 2005 will be repealed. The IDD creates a
minimum legislative framework for the distribution of insurance and
reinsurance products within the EU and aims to facilitate market inte-
gration and enhance consumer protection. We have no further update
as regards the timeline and we are still working on the basis that the
above mentioned implementation date will be met.

In a welcome move, the European Commission agreed to extend
the date of application of the EU Regulation on Packaged Retail and
Insurance-Based Investment Products (PRIIPs) ((EU) No. 1286/2014)
(the PRIIPs Regulation), which is to be supplemented by Regulatory
Technical Standards specifying the presentation, content and under-
lying methodology of the key information documents (KID). The
European Commission expects the revised PRIIPs framework to be
in place during the first half of 2017 and to apply to manufacturers
and distributors of PRIIPs products as of 1 January 2018. The PRIIPs
Regulation is a key piece of legislation, which aims to enable retail
investors to understand and compare the key features and the potential
risks and rewards of investment products, funds and investment-
linked insurance policies. Alternative investment funds marketing to
retail investors have until 31 December 2017 to comply with the PRIIPs
Regulation. UCITS are currently exempted from preparing a KID under
the PRIIPs Regulation until 31 December 2019.

Ireland’s national implementing legislation, comprising of the Data
Protection Acts 1988 and 2003, implements the EU Data Protection
Directive 95/46/EC (the Directive) in a reasonably linear way. The
existing data protection framework under the Directive will be replaced
by the General Data Protection Regulation (GDPR), which will come
into force on 25 May 2018. As a regulation, it will not generally require

transposition into Irish law. The GDPR emphasises transparency, secu-
rity and accountability by data controllers and processors, while at the
same time standardising and strengthening the right of European citi-
zens to data privacy. Over the course of 2017, the Irish Data Protection
Commissioner (DPC) will be proactively undertaking a wide range

of initiatives to build awareness of the GDPR. There is no indication
(and we do not anticipate) at this time that the Irish legislature will
gold-plate the new general data protection regulation. It is worth noting
that the DPC has published a code of practice for the insurance sector,
which sets out how the DPC expects insurance businesses to imple-
ment and apply data protection requirements.

Following implementation of the Insurance Act 2015 in the UK
in August 2016, insurance law in Ireland is now significantly different
from the UK law for the first time since 1906. We anticipate that the
implementation of the Act will have an impact on the Irish insurance
industry as the Irish market is closely connected to the UK (in particular
the London market) and many Irish risks are written subject to English
law. The significance of this impact remains to be seen.

The Consumer Insurance Contracts Bill 2017 passed the second
stage in the Dail (the lower house of Parliament) on 9 February 2017
and will now proceed to the committee stage although there is no
clear timeline for its implementation. Minister for State for Financial
Services Eoghan Murphy told members of the lower house that the
government is ‘supportive in principle’ of the bill, but ‘likely to submit
substantive amendments’ at committee stage. Murphy also said that
the government wanted to examine developments in EU law since the
2015 report, including the IDD, which was agreed in 2016. The Law
Reform Commission published a Report on Insurance Contracts in July
2015, together with a draft Consumer Insurance Contracts Bill 2015.
The Consumer Insurance Contracts Bill 2017 is substantially similar
to the Law Reform Commission’s draft Bill. The Consumer Insurance
Contracts Bill 2017 proposes reform of the duty of disclosure, the intro-
duction of proportionate remedies, the abolition of basis of contract
clauses, the abolition of warranties and replacement with suspensive
conditions, amendment of third-party rights and granting damages for
late payment of claims. It applies only to consumer insurance policies;
however, the definition of consumer is widely drafted.

The Financial Services and Pensions Ombudsman Bill 2017 was
published on 10 May 2017 and will change the limitation period appli-
cable to complaints to the Financial Services Ombudsman (FSO) in
respect of long-term financial services (including insurance products
such as life insurance policies) to three years after the date on which
the policyholder becomes aware of a claim or reasonably should have
been aware. Significantly, it is proposed that the amendment will have
retrospective effect.

The High Court has confirmed that after-the-event insurance is
valid and does not fall foul of the rules on maintenance and champerty,
which remain in force in Ireland. Following the 2015 decision of the
Court of Appeal in Greenclean Waste Management Ltd v Leahy, the way
is clear for ATE insurance to be used as a legitimate form of third-party
funding in this jurisdiction, provided the policy in question is suf-
ficiently certain. ATE insurance is the only valid third-party funding
in this jurisdiction, pending the outcome of an appeal to the Supreme
Court in another decision of the High Court, Persona Digital Telephony
Ltd & Another v Minister for Public Enterprise, which confirmed that pro-
fessional third-party funding arrangements are unlawful. The Supreme
Court’s judgment is currently awaited.

Finally, in recent times, there has been a significant increase in
the number of insurance law decisions emanating from appeals of
findings by the FSO. For example, in the recent decision of Richardson
v Financial Services Ombudsman &’ another, the High Court upheld a
finding of the FSO that an insurer was entitled to avoid a life assurance
policy on the grounds of non-disclosure. This was a significant judg-
ment as the Irish courts have traditionally been reluctant to permit
insurers to avoid policies. The decision of the High Court turned on the
strength of the proposal form and serves as a useful reminder to insur-
ers of the importance of a well-drafted proposal form.
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43 Facultative reinsurance and treaty reinsurance

Is there a different set of laws for facultative reinsurance and
treaty reinsurance?

Under Irish law, both facultative reinsurance and treaty reinsurance
are treated the same. Treaty reinsurance is generally more common
than facultative reinsurance in the Irish market, although this depends
on what the parties are trying to achieve. Reinsurance contracts are
discussed generally in question 15 above.

44 Third-party action

Can a policyholder or non-signatory to a reinsurance
agreement bring a direct action against a reinsurer for
coverage?

In accordance with the common law doctrine of privity of contract, a
contract cannot be enforceable in favour of or against a person who is
not party to the contract.

45 Insolventinsurer

What is the obligation of a reinsurer to pay a policyholder’s
claim where the insurer is insolvent and cannot pay?

The Guidelines (see question 15) provide that Irish authorised cedents
must ensure that reinsurance agreements entered into include amanda-
tory insolvency clause requiring the reinsurer to perform its contractual
obligations without reduction if the ceding insurer becomes insolvent.

However, the reinsurer, for reasons of privity (see question 44) is
not required to settle policyholder claims.

46 Notice and information

What type of notice and information must a cedent typically
provide its reinsurer with respect to an underlying claim? If
the cedent fails to provide timely or sufficient notice, what
remedies are available to a reinsurer and how does the
language of a reinsurance contract affect the availability of
such remedies?

There are no prescribed provisions under Irish law that specifically
govern notice and information between insurer and reinsurer. Usually
these issues are dealt with in the reinsurance agreement together with
the remedies for failure to comply.

47 Allocation of underlying claim payments or settlements

Where an underlying loss or claim provides for payment
under multiple underlying reinsured policies, how does
the reinsured allocate its claims or settlement payments
among those policies? Do the reinsured’s allocations to the
underlying policies have to be mirrored in its allocations to
the applicable reinsurance agreements?

As there is no statutory law that regulates the allocation of under-
lying claims, the allocation of such claim payments or settlements
depends on the respective reinsurance agreements. The reinsurance
agreements may provide that the allocation of claims has to occur in
proportion to the reinsured amounts or, alternatively, it may establish
a ranking between the respective reinsurance policies where the rein-
sured must exhaust the first-ranked policy before turning to subsequent
reinsurance policies.

48 Review

What type of review does the governing law afford reinsurers
with respect to a cedent’s claims handling, and settlement and
allocation decisions?

Irish law does not provide any specific type of review rights in favour of
the reinsurer. In practice, such a right of the reinsurer will be dealt with
by the terms of the reinsurance agreement, and will most commonly
include the submission of information or documents proving the occur-
rence of the loss or the fact that allocation was made in accordance with
the reinsurance contract.

49 Reimbursement of commutation payments

What type of obligation does a reinsurer have to reimburse
a cedent for commutation payments made to the cedent’s
policyholders? Must a reinsurer indemnify its cedent for
‘incurred but not reported’ claims?

Irish law is silent as to whether a reinsurer is obliged to follow the
cedent’s settlement of reinsurance claims by way of commutation. In
practice, the obligation of the reinsurer to reimburse the cedent for its
commutations with the underlying insured will depend on the terms of
the reinsurance contract, particularly with reference to the provisions
as to ‘follow-the-settlements’ and as to the claims settlement authority
vested in the cedent.

50 Extra-contractual obligations (ECOs)

What is the obligation of a reinsurer to reimburse a cedent for
ECOs?

Irish law does not provide any specific rule regarding ECOs. Instead,
the reinsurer’s liability towards the cedent is determined by the rein-
surance agreement usually within loss settlements reinsurance clauses.
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