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The European Commission (“Commission”) Action Plan on Financing Sustainable Growth (“Action Plan”) 
sets out objectives and key actions to promote a reorientation of private capital flows towards sustainable 
investments.  The impact assessment underpinning the various legislative initiatives proposed by the 
Commission under the Action Plan demonstrated the need to clarify that sustainability factors should be 
taken into account by UCITS management companies and alternative investment fund managers (“AIFMs”) 
as part of their duties towards investors.  This note focuses on the elements of the Action Plan related 
to amendments to measures adopted under the UCITS Directive and the Alternative Investment Fund 
Managers Directive (“AIFMD”) (known as “level 2” measures) relating to the integration of sustainability 
factors.

On 8 June 2020, the Commission published draft amendments to the UCITS and AIFMD regimes.  The 
proposed amendments focus on the integration of sustainability risks and factors into existing organisational 
rules and conduct of business rules and will apply to all UCITS management companies, self-managed 
UCITS (“SMICs”) and EU AIFMs.  On the same date, the Commission also published amendments to the 
Markets in Financial Instruments Directive (“MiFID”) regime and in relation to insurance business, which 
are beyond the scope of this note.

The proposed delegated acts amending the UCITS and AIFMD regimes (the “Draft Delegated Acts”) are 
as follows:

■  AIFMD:  Draft delegated regulation to amend the AIFMD Delegated Regulation (EU) 231/2013 (“AIFMD 
Level 2”);

■  UCITS: Draft delegated directive to amend UCITS Commission Directive (2010/43/EU) (“UCITS 
Organisation Directive”).

The amendments will require UCITS management companies / SMICs / AIFMs to assess not only all 
relevant financial risks on an ongoing basis, but also all relevant sustainability risks as referred to in the 
Sustainable Finance Disclosures Regulation (“SFDR”) that could cause an actual or potential material 
negative impact on the value of an investment.

TIMING 

The Draft Delegated Acts were subject to a public consultation which closed on 6 July 2020.  The next 
steps are for the Draft Delegated Acts to be submitted to the Council of the EU and the European 
Parliament for agreement and published in the Official Journal of the EU (“OJ”).  The delegated acts will 
enter into force twenty days after their publication in the OJ.  The UCITS draft delegated directive will need 
to be transposed into national laws within 12 months of its entry into force.  The AIFMD draft delegated 
regulation will be directly effective 12 months after its entry into force and therefore will not need to be 
transposed into national law.

KEY CHANGES

The Draft Delegated Acts do not propose new organisational or conduct rules rules and will amend existing 
organisational / governance rules under the UCITS and AIFMD regimes.  The amendments will generally 
require that UCITS management companies, SMICs and AIFMs expressly take into account sustainability 
risks as part of compliance with the existing rules.  

A detailed summary of the changes proposed and the documents impacted are set out in the chart below.   
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https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018DC0097&from=EN
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/11959-Integration-of-sustainability-risks-and-factors-for-undertakings-for-collective-investment-in-transferable-securities-
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/11959-Integration-of-sustainability-risks-and-factors-for-undertakings-for-collective-investment-in-transferable-securities-
https://eur-lex.europa.eu/eli/reg/2019/2088/oj
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EXISTING 
REQUIREMENT

AMENDED 
REQUIREMENT

DOCUMENT(S) 
IMPACTED

ACTION  
REQUIRED

Procedures 
and 
Organisation

General organisational 
requirements require 
documented decision-
making procedures, 
organisational 
structures, reporting 
lines, internal control 
mechanisms and 
record-keeping.

Sustainability risks 
must be taken 
into account in 
implementing these 
organisational 
requirements. 

UCITS:  New paragraph 
in article 4(1) of the 
UCITS Organisation 
Directive.

AIFMD:  New paragraph 
in article 57(1) AIFMD 
Level 2.

Business Plan / 
Programme of Activity

Management 
Company / SMIC / 
AIFM Policies

Management 
Company / SMIC / 
AIFM agenda

Business Plan / 
Programme of Activity to 
be updated

Review of policies to be 
undertaken to determine if 
any of the policies need to 
be updated to reflect the 
fact that sustainability risk 
is considered as part of 
the organisation structure 
and reporting of the 
management company / 
SMIC / AIFM.

Review of board agenda 
in terms of ensuring 
sustainability risk is 
adequately addressed.

Review of reporting 
required.

Resources Requirement to 
employ sufficient 
personnel, with 
skills, knowledge and 
expertise to discharge 
their responsibility.

Requirement to 
retain the necessary 
resources and 
expertise required 
for the effective 
integration of 
sustainability risks. 

UCITS:  New 
paragraph in article 
5 UCITS Organisation 
Directive.

AIFMD:  New 
paragraph 3 article 22 
AIFMD Level 2.

Business Plan / 
Programme of 
Activity

Management company 
/ SMIC / AIFM will need 
to consider their current 
resources and assess 
whether they have the 
necessary skill, expertise 
and knowledge required 
for the assessment of 
sustainability risks. 

Senior management 
as a whole within the 
relevant entity should 
be responsible for 
sustainability matters (see 
new article 9(2)(g) of the 
UCITS

Organisation Directive and 
new article 60(2)(i) AIFMD 
Level 2). 

Consider updating 
prospectus and Business 
Plan / Programme of 
Activity to reflect new 
resources and new 
responsibility of senior 
management.

EXISTING 
REQUIREMENT

AMENDED 
REQUIREMENT

DOCUMENT(S) 
IMPACTED

ACTION  
REQUIRED

Control 
by Senior 
Management 
and 
Supervisory 
Function

Requirement for 
a firm’s senior 
management to be 
responsible for various 
key organisational 
matters.

Senior management to 
ensure the integration 
of sustainability risks 
into all identified key 
organisational matters.

UCITS:  New article 
9(2)(g) UCITS 
Organisation Directive

AIFMD:  New article 
60(2)(i) AIFMD Level 2.

Investment policy 
as defined in the 
constitutional 
document and 
offering documents.

Fund / sub-fund 
approval committee 
procedure. 

Valuation Policy.

Risk Management 
Framework Policy. 

Remuneration Policy.

Management company 
/ SMIC / AIFM should 
consider what internal 
reporting structures and 
review mechanisms are 
in place to ensure that 
senior management can 
be satisfied on an ongoing 
basis that sustainability 
risks are integrated into 
the risk management 
framework, including 
how sustainability risks 
are integrated into the 
investment policy of the 
relevant funds.

Conflicts of 
Interest

Requirement to 
identify conflicts of 
interest.

Management 
company / SMIC / 
AIFM must identify 
conflicts of interest 
which arise as a result 
of the integration of 
sustainability risks in 
processes, systems 
and controls.

UCITS:  New article 
17(3) UCITS 
Organisation 
Directive.

AIFMD:  New 
paragraph article 30 
AIFMD Level 2.

Conflicts of Interest 
Policy.

Conflicts of Interest 
Register.

Management company / 
SMIC / AIFM to review 
and update existing 
conflicts of interests 
policies and registers to 
ensure that any potential 
conflicts related to 
sustainability risks are 
captured eg, conflicts 
arising from the risk of 
greenwashing or the 
mis-selling of investment 
strategies.

Consider amending 
prospectus of the funds to 
disclose the new conflict 
of interests policy.
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EXISTING REQUIREMENT AMENDED REQUIREMENT DOCUMENT(S) 
IMPACTED

ACTION  
REQUIRED

Due 
Diligence

Requirement to apply 
due diligence when 
selecting and monitoring 
investments, and on 
selection of third parties 
for the purpose of risk 
management activities.

Management company / 
SMIC / AIFM must assess 
all relevant sustainability 
risks when conducting due 
diligence on investments.

In addition, for managers 
in-scope of the “principal 
adverse impact” rules 
under article 4 of the 
SDFR ie, those with an 
average of more than 
500 employees and those 
who choose voluntarily to 
comply with the principal 
adverse impact reporting 
obligation under the SFDR, 
the manager must take into 
account principal adverse 
impact of investments on 
sustainability factors as 
part of its investment due 
diligence. 

UCITS:  New paragraphs 
5 and 6 article 23 UCITS 
Organisation Directive.

AIFMD:  New paragraphs 
5 and 6 article 18 AIFMD 
Level 2.

Management company / 
SMIC / AIFM to review and 
update investment due 
diligence processes to take 
into account sustainability 
risks (and, where applicable, 
to do so in a way which 
is aligned with principal 
adverse impact policies).

Risk 
Management 
Policy

Requirement for risk 
management policy 
to include procedures 
necessary to enable the 
Management Company 
/ AIFM to assess for 
each fund it manages 
the exposure of that 
fund to market, liquidity 
and counterparty risks 
and the exposure to all 
other risks, including 
operational risks, that 
may be material.

Sustainability risks added 
to the list of risks to be 
assessed. 

UCITS:  Amended article 
38(1) UCITS Organisation 
Directive.

AIFMD:  Amended article 
40(2) AIFMD Level 2.

Risk 
Management 
Policy

Management company / 
SMIC / AIFM to review and 
update risk management 
policy to take into account 
sustainability risks.

CONTACTS

This material is provided for general information purposes only and does not purport to cover every aspect of the themes and subject matter discussed, 

nor is it intended to provide, and does not constitute or comprise, legal or any other advice on any particular matter. For detailed and specific professional 

advice, please contact any member of our Asset Management and Investment Funds Department at the details set out above. 

Full details of the Asset Management and Investment Funds Department, together with further updates, articles and briefing notes written by members of 

the Asset Management and Investment Funds team can be accessed at www.matheson.com.  Copyright © Matheson. The information in this document is 

subject to the Legal Terms of Use and Liability Disclaimer contained on the Matheson website.
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Please get in touch with your usual Asset Management and Investment Funds Department contact or any 
of the contacts listed in this publication should you require further information in relation to the material 
referred to in this update.

Full details of the Asset Management and Investment Funds Department, together with further updates, 
articles and briefing notes written by members of the Asset Management and Investment Funds team, can 
be accessed at www.matheson.com.

Philip Lovegrove
Partner

T +353 1  232 2538

E philip.lovegrove@matheson.com

Michelle Ridge
Partner

T +353 1  232 2758

E michelle.ridge@matheson.com

Catriona Cole
Partner

T +353 1  232 2458

E catriona.cole@matheson.com

Michael Jackson
Managing Partner

T +353 1  232 2000

E michael.jackson@matheson.com

Shay Lydon
Partner

T +353 1  232 2735

E shay.lydon@matheson.com

Elizabeth Grace
Partner

T +353 1  232 2104

E elizabeth.grace@matheson.com

Barry O’Connor
Partner

T +353 1  232 2488

E barry.oconnor@matheson.com

Dualta Counihan
Partner

T +353 1  232 2451

E dualta.counihan@matheson.com

Liam Collins
Partner

T +353 1  232 2195

E liam.collins@matheson.com

Oisin McClenaghan
Partner

T +353 1  232 2227

E oisin.mcclenaghan@matheson.com

Donal O’Byrne
Partner

T +353 1  232 2057

E donal.o’byrne@matheson.com

Bronagh  Maher
Professional Support Lawyer

T +353 1  232 3757

E bronagh.maher@matheson.com

Tara Doyle
Partner

T +353 1  232 2221

E tara.doyle@matheson.com

https://www.matheson.com/people/philip-lovegrove
https://www.matheson.com/people/philip-lovegrove
mailto:philip.lovegrove%40matheson.com?subject=
https://www.matheson.com/people/michelle-ridge
https://www.matheson.com/people/michelle-ridge
mailto:michelle.ridge%40matheson.com?subject=
mailto:catriona.cole%40matheson.com?subject=
mailto:michael.jackson%40matheson.com?subject=
https://www.matheson.com/people/shay-lydon
https://www.matheson.com/people/shay-lydon
mailto:shay.lydon%40matheson.com?subject=
https://www.matheson.com/people/elizabeth-grace
https://www.matheson.com/people/elizabeth-grace
mailto:elizabeth.grace%40matheson.com?subject=
https://www.matheson.com/people/barry-o'connor
https://www.matheson.com/people/barry-o'connor
mailto:mailto:barry.oconnor%40matheson.com?subject=
https://www.matheson.com/people/dualta-counihan
mailto:lydia.mccormack%40matheson.com?subject=
mailto:dualta.counihan%40matheson.com?subject=
https://www.matheson.com/people/liam-collins
https://www.matheson.com/people/liam-collins
mailto:lydia.mccormack%40matheson.com?subject=
mailto:liam.collins%40matheson.com?subject=
mailto:https://www.matheson.com/people/oisin-mcclenaghan?subject=
https://www.matheson.com/people/oisin-mcclenaghan
mailto:lydia.mccormack%40matheson.com?subject=
mailto:oisin.mcclenaghan%40matheson.com?subject=
https://www.matheson.com/people/donal-o'byrne
https://www.matheson.com/people/donal-o'byrne
mailto:lydia.mccormack%40matheson.com?subject=
mailto:donal.o%E2%80%99byrne%40matheson.com?subject=
mailto:mailto:bronagh.maher%40matheson.com?subject=
mailto:lydia.mccormack%40matheson.com?subject=
mailto:bronagh.maher%40matheson.com?subject=
mailto:tara.doyle%40matheson.com?subject=

